E.  The 14th Amendment
There is perhaps no single part of the Constitution that has done more to increase the power and the reach of the Supreme Court as has the 14th Amendment.   The Court has been immensely more powerful since the second half of the 20th century when it started using the 14th Amendment to review actions taken by state governments in addition to its original function of reviewing the actions of the national government.

1)  Barron v. Baltimore (1833)

The story of the 14th Amendment actually begins with the Barron case which was heard by JOHN MARSHALL in 1833.  John Barron owned a wharf in Baltimore harbor where his business was loading and off-loading ships.  During a city-sponsored construction project near the harbor a sand bar built up in front of Barron’s wharf, making it impossible for ships to dock there.  This essentially ruined Barron’s business so he sued the mayor of Baltimore for damages in Maryland state court.  After he was denied compensation in state court, he had his lawyer go to nearby Washington, D.C. to file a 5th Amendment appeal in the Supreme Court.  The 5th Amendment says that the government cannot deny people life, liberty or property without due process and that if private property is going to be taken by the government that just compensation must be given.  Barron felt that these property protections should apply in his case and he hoped that the Supreme Court would order Maryland to compensate him for the loss of his business.  Chief Justice John Marshall, however, threw Barron’s case out, ruling that the protections in the Bill of Rights did not apply to actions taken by state governments.  Marshall ruled that FEDERALISM demands that states be allowed to handle their own business without interference from the federal government.  In essence, Marshall was stating that the judicial review watchdog function of the Supreme Court only extended to actions taken by the national government, not to actions taken by the states.

2)  The 13th Amendment and Black Codes
The difficulty of the Barron decision became apparent immediately after the Civil War with the passage of the 13th Amendment.  The southern states were required by this amendment to free their slaves, but in response, they tightened up their laws (called BLACK CODES) restricting the rights of free black people.  Small numbers of free blacks existed in the south even before the Civil War, and as a result, the Black Codes said things like black people could not own businesses, black people could not marry white people, black people had a curfew and could not be out after dark, etc..  Every southern state had some version of these laws, and in the wake of the Civil War they passed even more of these restrictions and coupled them with tighter enforcement.  Since these were state laws, under the Barron decision, if someone wanted to challenge one of these Black Codes, the only place that they could do so would be in state court.  Since white people who were hostile toward the idea of civil rights and equality for black people controlled the post-Civil War southern state governments, there was virtually no chance that a state court would invalidate any of the Black Codes.  In response, the Congress passed the 14th Amendment in 1868 to help protect people from unfair state laws.

3)  The 14th Amendment
The 14th Amendment repeats the 5th Amendment’s due process clause, making one important addition – the 14th Amendment says that no STATE may deny life, liberty or property without due process.  Since John Marshall in the Barron decision had said that the protections in the Bill of Rights only apply to actions taken by the national government, the 14th Amendment makes it clear that states cannot abuse citizens basic rights either.  The 14th Amendment builds a bridge from the court systems in each of the states to the federal court system for individuals who believe that their states have denied them of their fundamental constitutional rights.  Although in the decades that followed the passage of the 14th Amendment it was never really used for its intended purpose – to protect freed slaves from Black Codes – it was resurrected in the second half of the 20th century to allow individuals to challenge unfair state laws and actions.  In fact, some of the most important decisions of the last 60 years – Brown v. Board of Education (1954), Brandenburg v. Ohio (1969), Roe v. Wade (1973), etc. – started out as challenges to state laws and arrived at the Supreme Court via the 14th Amendment bridge.

As was noted at the outset, there is nothing in the Constitution that has done more to increase the power and the reach of the Supreme Court as has the 14th Amendment.  Prior to the 14th Amendment, the Supreme Court acted as the watchdog of only the Congress and the President.  Now, the Court is the watchdog of every single person in a position of government authority at every level in the country – federal, state, and local.  No government official in this country can deny any individual of their rights without potentially having their actions overturned by the Supreme Court.
